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The Spanish Minister at Washiogtoo has
been officially advised that his Government has

_ conceded to American citizens on trial before

courts-martial in Cuba the right to select coun-
sel for their defence. In the opinion of the
Spaoish Goveromeut the treaty of 1795 was
not suticieudly defiorte to meet such Gases iv
the eveot of 10surraetion io the Lsland, but the
pre .eot arrangement scttles the question aod
disposes of the reported differeace votween the
Uoited St -tas and Spaio.
lu this ceooeedoa the Washingt v Republi-
ean, a paper, wholiy iv the iuterest of the pre-
seot administ atioo, bes a loug donble-leaded
editorial to duv upou *'the admipistration and
the' Cuban Guveroment,”’ 1n which it says that
“‘the President is desirous of 7espondiog tothe
evideet wish of the Americaa p ople that the
G wvernment shall do everytuiog that it can
legitimately for the advancement of the iater-
ests of the strugglivg republicans on the island
of Cuba." But 1t adds;—'*Whatever the
Presideot’s personal sympathies maybe, it is pos-
itive that he hes not ailuwed them to iuflucoce
bim in his official tra 1sactions, and the poliey
of the Adm.oistration is oot for war, but for a
dignified and determined maiotenance of the
obligatioos of ouf Governmert, at the same
time dewandiog the same recvgnition of the
obligations of other Goveroments io return.’
Nevertheless, adenrding t9 the Republican, the
President and fecretary Fish who, it says, are
in perfect aceord on the suljeet **have not
hesitared (o poiut out 1u the most distinet man-
per what they believe to be the isevitable re-
sult in the future ot the present condition of
sffairs in Cuba, viz: The independence of the
Island of Earopeaa cootrol, But they have
never tireatened a recogaition of thut indepen-
deoce as the alterpative of aoy act or failure to
act by the Spavich Goveroment.”

Mayor Latrobe, of Baltimore, Mr. Robert T.
Baldwin, of the Board of Fioance, and Mr.
Aleguoder Riemap, director on the part of
Baltimore in the Virginia Vailey Railroad, held
a consultation yesterday io reference to the
course of action ts be pursued by the city rep-
resectitives at the meeting of the stock-
holders of the Virgioia Valley Railroad,
to be held st Stauaton, November 30th,
Baltimore beng interested 1o the amount
of ope million dollars in that road. It
was decided that Mr. Rieman should represent
the city at the meeting. The directors in the
Virginia Valley Railroad oo the part of the
city are understood to be in favor of the pro-
position submitted by tae Supervisors of Bote-
taurt couoty.

In ap article, upon the *‘Press,” the Rich-
mond Whig says :—**Newspapers are very ex-
peosive and exactiog. They involve a greater
outlay of money and require more labor and
time perhaps, than auy other enterprises,
Their publishers, therefore, find it necessary to
practice that caution which prudeat men ob-
serve io every department of business, Ifthey
did otherwiso they would be foolish. A pews-
paper is like an ivdividual who is always before
the publie, and it it foulishly blurts out every-
thing that pops ioto its bead, it may ruin itself
at any moment. It must have a due regard to
its own ioterests while it serves with fidelity
the interests of che puablic,”

Rev. H. R. Revels, the colored ¢x Seoator
from Mississippi, bas writtzn a letter to the
President concerning the politieal situation io
that State, io Which he sags: ** The bitterness
and bate created by the late civil strife, has, in
my opioion, beco oblit:rated in this State, ex-
cept, perhaps, in some localities, and wouid
have been entirely oblierated were it not for
sowe unprincipled men who would keep alive
the bitteroess of tlie past and inculeate a hatred
between the two races i order that they may
aggrandize themselves by office and it+ emolu-
wents.”’

The Lyocbburg Virgioian says that itis a
lameutable fact that, uoder present circam-
stances, the mooey invested by individuals and
corporations in Virgioia railroads, is, so far as
profits, in the shape of dividends, are concern-
ed, utterly thrown away. Aod this, it says, will
contioue to be the case until our population
and productions, both of the ficld and of the
wioe, are largely iocreased; which we hope
will not be long.

Mr. 8. Treaakle Wallis, of Baltimore, has
seot a commuoication t» Governor Groome, of
Maryland, deolaring that he contests the elec-
tion of Mr. Gwian to the office of attoroey geo-
eral of the State. He holds that the election
oo the 2d of November iu the city ot Baltimore
was rendered wholly void by fraud, ictimida-
tioo and violence, and therefore the returps
from the city canonot be lawfally counted,

St. Nicholas for December will be read with
delight by the little folks, filled, as it is, with
most interestiog matter and fall of beautiful il-
lustrations. It has as a froutispiece an original
portrait of *‘Hans Christian Andersen,” sar-
rounded by several of the representative orea-
tions of his faney. '

The official mojority in New York city for
Bigelow, dem., for Secretary of State, is ascer-
taioed to be 29,660, instead of 30,401, ag here-
totore generally aczepted by the press as the re-
sult. This reduces Mr. Bigelow's majority io
the State to about 14,739.

King Alfooso’s respoase to Doa Carlos is in
the shape of a command to General Quesada
“‘henceforth t) receive no communication from

Don Carlos, except on the anoounceraent of the

uoconditional surrender of himself and parti-
Sans,

The dedication of the new Masonic Temple
at Nortolk, taok place yesterday, in the pre-
sence of a large erowd of masons and other citi-
z>ns, General Taliaferro, Grand Master of the
State, officiatiog.  Morton Commandery of
New York, 8t. Jobn's Commandery of Phil-
adelphia, and Appomattox Commaadery of
Petersburg were present, togetber with lodges
from Suffulk, Deep Creek, Smitnfield, Old
Point Comfort and Hampton. After the cere-
wobies the procession marched to Johoson's
Hall, where there was a splendid banquet,
Speeches were made by Gen. Taliaterro, Col-
onel Owens, Colonei Roper,Hon, John Goode,
jr.. and others,

Th: Tuoiuwoe (Cal.) ludependent says:
*Miilions of pounds of wustard, commandiug
from 24 w 4 ceots per pound, are aovually
shipped to Burops frow around Los Aogeles.
A very delicate sweet oil is pressed from it,
devoid of acrid taste, returuved to this country
and sold fur olive oil. The cake which remaius
atter the ol 13 expressed is grouud up 1oto tie
ordioary wustaid of commerce.”

Washiogton, against Whitelaw Reid of the
New York I'ribupe, was before the District
Crimival Court yesterday on a motion oi Reid's
conpsel to quash, but owing to the absesce of
counsel argument on the motion was postpoved
10 a futare date, probably the first Saturday in
the December term.

At Salt Lake City yesterday Chief Justice
White, on a writ of habeus corpus, decided
that the order of Judge Boreman, committivg
Brigham Young for contempt in refusing to
obey the order of Judge McKean requiring
him to pay alimouy to Aon Ehza Youog,is void
aod thut he is wroogfully imprisoned and
should be discharged. )

The Graoeers' District Couneil of Southern
Ohio, Southea-t:ro ludiaos and Northern
Keaotucky have passed resolutions expressing
the belief that the hog crop is about 25 per
ceot. short, and theref re arging farwers rot
to part with their hogs without 4 very cousid-
erable increase over prices now carrent,

The repert of Presideot Robinson, of the
Richmond, Kredericksburg and Potomae rail-
road, shows the revenue of the eumpany for
the pust year to have been $382.298.14, aud
the expeoses $180),049. 38, leuviog a unet reve-
nue of $202 248.76.

The Virginia Conterence of the M. E. Church
South coaveoed in Daoville oo Wednesaay.
Quly regular routine busivess was transucted.
Rev, Mr, McGehee, of Maschester, preached
ti.2 introductory sermoan,

The Harper's Kerry case, involving the titls
of the Bultimore aod Ohio Railroad Compaoy
to the right of way, &c., over the goveromeot
property at that point, has been finully deeided
in the company’s favor.

Rev. Mr. Nelson, rector of the Kpiscopal
church at Chatham, Va., is goiog to the
church at Lexzington, as assistant to Rev. Dr.
Pendleton. His place at Chatham has wot
yet been supplied,

Miss Luey Gordon, one of the oldest resi-
dents of Gordousville, and from whose family
the town derives 1ts name, died oo last Thurs-
day evening.

Litell's Living Age, for this week, fall of
most interesting selections, has been reccived.

EDITORIAL NOTES,

Teachers in Teonessee ure hereafier to be
paid salaries without distioetion of sex.

Congress will meet on Monday, December
6. The Legislature on Wedoesday, the 1st.

Wood fires,with the old style brass andirons,
ghovel and tongs are boovmiog fashiowable
once more.

The Waushington Board of Health have re-
fused permission to a man tokill a healthy horse
to be salted down for food.

Oae of Moody’s strong utterances is: *‘Do
you suppose there is a man in Brooklyn who
would have a photograph of his heart taken ?"’

The total production of diatil]ct_] spirits in
the Uagited States, Oatober 1, was 183,384
gallons a day— slight decrease this year.

A dispateh from Fraok!in,Southampton coun-
ty, Va., says that D.cia Por.ness shot and
killed Polly Juyaer in a quarrel about a hog.

The New Bedford whale fishing interest is
said to be reviviog under che iofluence ot bet-
ter luck thao for any previous year sinee 1863.
A good time to go a fishing,

The British unseaworthy ships law went into
operation oo the 1st, and among the signs of
its new requirements is a load line painted on
the sides of all outgoing vessels.

The smallpox is said to have made its ap-
pearance in Washiogton. With Coogress and
the smallpox, they'll bave a bad time in Wash-
ington this winter.

The Correctional Court of Strasbourg has
condemped eighteen youog men to fines of six
huodred marks each for trying to evade Gar-
mao military service,

who wears a diamond ean keep her hand in her
muff five consecutive minutes. We did not
know that diamonds were intended to be worn
in 2 moff,

A man, who stooed his wife to death, has
Jjust beeo condemoed by the Court of Creuz to
imprisonment for life, the jury bringiog in s
verdiet of ‘‘guilty,”’ with ‘“‘extenuatiog cir-
cumstanpces,’’

The Cincionati Gazette has ten coluwns of
the life and doiogs of Senator Morton. of India-
ana, aod his eminent fitness for the Presiden-
tial nomination. 1fthe “‘sketch’ isa true one,
the publication will kill him as dead as Julius
Crxsar.

A New Hampshire paper says that out of

the dozen men who have been in trade at
Moultonborough Coroer sioce 1830, ope-baif
have become common drunkards and gone to
fill drankark’s graves. Qaly one accumulated
B0y property.
Ao ingenious coatrivance to evade the Maine
liquor law has been discovered at Baogor. It
consists of a barrel within a barrel, furnished
with a faucet which, when turped oune way
supplies sweet cider, and whea turned another,

supplies lager beer.

An exchange wants to bet that no woman.

THE RAILROAD SUIT.
CITY COUNCIL VS. A. & W.R. R.

Decision in favor of the
City.

OPINION OF JUDGE KEITH.

In the suit of the Alexandria and Washiog-
ton Railroad Cowpuny ve. the City Counecil of
Alexandria et al,, iojunetinu to restrain the
City Couneil from tearing up aud removing the
track oo St. Asaph atreet, between Princess
aud Kiog strects, which wus argued on Tues-
duy last by Muessrs. H. O. Claughiton and David
L. Somoot, and Cuoarles K. Stuart for the city,
aad 8. F. Beaeh for the company, aud rub-
witted for decision upon the merits, Judge
James Keith delivered the following opivion
to-day :

The Alexandria and Waushington Railroad
Cowpauy vs. The City Councit of Alexaodria
and als,

The object ot this suit is to restraio the ofi-
cers of the eity of Alexandria in the execution
of en ordioauce of the Uity Council directiog
‘the railroad track of the platiff to be torn up
from Priveces sirect o Kiog street, in said
city, uoless the same shouid be voluntarily re-
woved withiu thirty days from the dut: ot said
ordinaoce,

The plaiotiff avers thatit isa corporaticn
duly organized uuder an act of the Virgioia
Legislature, passed in the year 1854, for the
purpuse ol constructing und operativg a rail-
roud {Tom the oity ol Alexaudria to the city of
Washiogtoo ; that io pursuance of said echartar
the road was constructed, and by aud with toe
consent of' the eity of Alexavdria, pussed io
[356, 1t eotered the limits of said eity, coming
suuth as fav as Priocess street,  This ordivunce
was coupled with certaiu conditions, which 1t
appears bave never becn complied with by the
plaintiff. By anuther ordisance, passed a short
time alterwards, the plaioift was permitied to
cowe about a hall’ square further south iv the
direction 01 King street.

It also appears that about the begioning of
the year 13062 the plaivt'ff being, from some
cause, embarrassed, proceediogs were taken by
certaio parties to sell the road uonder a deed of
trust, whico the plaiotiff bud theretofore made,
and at the sale certaio parties who beeame the
purchasers assumed to themselves the name
and style of the Washington, Alexandria aud
Georgetown railroad, aud olaimed (o owa and
L exeicise, by virtue of the statutsin sueh
casc made and provided, all the fravchises,
rights, and privileges theretofore appertaiving
to the Alexaodria and Washiogton railroad.

Lo February, 1863, the Legislature of Vir-
giuig, theo 1o session at Al Xindria, ueder the
authority of the restored guvernwent, passed
ao act, at the lostunoce of the so-called Wash-
ingtoo, Alexaodria, aod Georgetowu Railroad
Cumpany, iv which said act referenoce 15 mude
to the sale under the deed of trust of the Alex-
andria and Washiogtoo Railroad, acd the said
sale was declared to be to all inteats aod pur-
poses a valid aod bivding one. This, and only
this, is the sole scope sod purpose of the act
of ' bruary, 1863. .

1o Jauuary, 1864, the Washington, Alexan-
dria, and Georgetown Railroad Company sgaio
appear before the Legisluture seekiog ap ex-
teosion of their privileges, and as though some
doubt were even then felt as to tue characler
ot the title by which it assumed to exercise
corporate fraochises and privileges, the logis-
lature was called upon again to give the ussur-
asce that it was without doubt u body corpo-
rete, and to render assurance doubly sure, it
wight preceed at ouce to increase its stook
and double its debts,

In the meuntime this corporation was then
in possession of and for years continued to en-
Juy the road of the plaintiff from Princess street,
10 tue eity of Alexandria, to Wasbiogton, and
of ali the other property rights aod franchises
of the plaintiff. Duriog this period the city of
Alexupdria, by ove or more ordinauces, per-
witted the Washiogton, Alexandria, and
Georgetown Railroad Company to lay its track
along St Asaph street, from Princess (its ori-
ginal terminus) to Kiog street, a distance of
three squares. The plaiotiff baviog soon after
the termination of the war brought suit in the
Circuit Court of Alexandria couuty against the
Washiogton, Alczaudria, asd Georgetown
Railroad Company for the recovery of its prop-
erty, such procecedings were had that, in De-
cember, 1867, a decree was eotered declaring
the sale by the substituted trustee of the Alex-
andriz aod Washiogton railroad void and the
incorporation of the Waushiogton, Alexandria,
and Georgetowo Railroad Cowpioy under said
sale a nullity. (19 Gratton, 598.) From this
decree an appeal was tuken, and at Jaouary
term, 1870, of the Court of Appeals the decree
of the Cirenit Court was affirmed, the Court of
Appeals goiog eveu further than the Circait
Court, for Judge Willoughby, delivering the
opivion ot the court, evnsiders the effect of the
act of February, 1863, purportiog to validate
sald sale, and declares that it was io plain vio-
lation of the coo:tituion, in that it was an
assumption of judicial power by the Legisla-
ture, and therefore void. It is to be regretted
that the effect of the act of 1864 was not also
brought in question, as a deeision on that point
would bave put at rest all doubts which may
DOW exist in the winds of some as to the exist-
ence of the Washiogton, Alexaudria, and
Georgetown Railroad Company by virtue of
that act. By the deeision, then, of the highest
court of this Commonwealth, the plaiouff was
reinstated 1n the possession of all which had
been wrongfully takeo trom it- that is of the
railroad track from Princess street to Wash-
ington, its other property, and the right to use
and operate the same.

Haviog been thus clothed apew with its
char.ered rights, the plaiutiff acquired of the
Washiogton, Al xandria and Georgetown Com-
paoy the track which 1t had laid as above mep-
tioned, from Princess strect to Kiog, and went
oo to use the same as the Washiogton, Alex-
andria and Georgetowo Railroad Company had
dooe; and while this use of the track in dis-
pute was perwitted by the ecity, I cannot fiod

any ordinaoce such as the bill of com
plainant refers to, ratifying and con.
firming to the Alexandria and Wash

iogton Railroad the privileges conterred upoa
the other Company. Oa the contrary, in the
facts agreed, it is stated that the “City Coun-
cil has oever 10 apy form authorized the Alex-
aodria and Washiogtoo Raiiroad Company to
use St. Asaph street, between Princess apd
Kiog streets; and has never directly or indireot-
ly recognized or ratified any traosfer arrange-
ment, or contract made by or between the Al-
exandria aod Washingtoo Railroad Company,
and the so-called Washisgion, Alexandria and
Georgetown Railroad Compaoy with regard to
the track on St, Asaph street.”” Except in so
far the agreed statewent goes oo to say as such
ratifizativn and octiee may be implied from the
tacts appeariog io this case. I do uot deem it
necessary [urther to state the facts of the case,
as these are sufficient to evable me to present
my views upon oneor two coatroiliog questions
1o the cause, it not beiog my purpose o follow
and discuss very maoy of the points made by
Counsel in the very able argument which they
have submitted upon the matters invulved.

. The plaiotiff cumes 16t0 Court claimiog that
1t is threatened with interfercoce oo the part
of the city authorities in the eojoymeot of
rights which it derives trom and through the

Washington, Alexandria and Georgctown Rail- !

road Cowpany. Io other words it claims that '
the privileges conferred upon the Washingtou, |
Alexandria and Georgetown Railrond Com pavy

by wirtue of'cert vin arravgemenis between them

would enure to the beuetit of the plaintiff. It

claims that the city authorities have bound

thewselves, as it were by a contract with t e

W., A. & G. Co., the obligation of which they

are now seckiog to impair, avd that the plain-

tiff haviog acquired the rigbts conferred by
that contract are authorizod tu resisc its infrae-

tinm, or if the claim is not that of a contract, it
18 that the conduect of the city has given the
Washiogton, Alexandria and Georgetown Com-
paoy vested rights, which pow eoure to the
benefit ot the plaintiff, and which the city now
seeks 10 destroy. However, the pretensions of
the plaintiff may be stated, it claims the rights,
wlich it now asserts, through the Washiagton,
Al xaudria snd Georgetown Railroad Compaoy,
aud the proposition is involved, that the last
mentiooed was a eorporating capable of receiv-
ing and transmittiog those rights. This ismo:t
energetically denied io the avswer of the City
Couuneil. It is denicd with emwphasis that the
Washiogton, Alexaudria aod Georgetown Rail-
roud Cowpany is or ever wus a corporatios,
such as iv claimed to be. Now it has been con-
tended that, 1o this suit, this Court i3 power-
less t deteruiine whether it wus or was not a
corpuration; that this can ouly be dooe by quo
wurranto or scire facias. Thisis very true 1if
the object bere was to determine the cor-

porate existence of a corporation, but I
apprehend that, io aoy case, either at
law or io equity, where a corporatiou

invokes the uuihor.ty of the Court, the defen-
daut can put its corporat: existevee in issue,
and that issue the Court is as mueh bound t)
decide as any other, If this be so, and I pre-
sume it will oot be serivusly questioned, caa it
e poseible thut the complaivant can come into
Court for the assertion of rights depeudent
upon the existzoce ol apother corporation,
averring the existence of that corporatiov; mak-
ing that cx:stence the very body aod tounda-
tion of its claim, vnd when the defendact de-
nies such existence be allowed to shelter itsell’
uoder suob arule? I thivk oer. The plaio-
uff does oot elaiw t) be the immediat: graotee
of the ecity, it 1 may use tne expressioo,
its imwediur2 gravtor is the corporution whose
existenece the city denies. It seems t) me then
ty be of the very css:oee of the titic it as-erts
to show that 1ts grantor was capable of receiv-
iug aod trapsferriog right+. It is part of the
burden the plaiotiff has voluotarily assuwed in
iovokiog the aid of the Court. 1 shall there-
fore proceed to enquire whether the Washiog-
t0, Alexandrinand G eorgotowo Ratiroad Com-
puany ever bad awy corjporate existeuce capable,
in the language of the answer, of receiving and
transwi tiog the rights aund privileges the
pleiotif now seeks to caforce. Lt has already
bevo sezo that the cifeet of the sale under the
deed of trust by which this so called cowpany
acquired possession of the propeity of the
cowplaioact, aod the eff ct of the first act of
Assewbly of February, 1863, has been passea
upon by the Court of Appeals; aod the pre-
tended sale, and the act by which it wasinteod-
ed to cure uny detects in the titie thereby de-
rived, bave becn declured oull and void.  This
curporation then, if corporation 1t be, derives
existence from the act of Juouary, 1864, Of
course the last act so tar a3 it undertikes to do
whut the Courts have declared was a vain thiog
io the act of 1863 is «qually sugat wy aod ip-
effectusi.  Its rauificasion of the sale by impli-
eativn is certaioly of no m:ore force and effi et
tban the direct coufirmation of the sale by the
tirst act. Iodeed, I uoderstand the learned
counsel for the plaintiff to coocede that this
cowpaoy acquired po corporate existence under
the sale or uodereitheract so fur as they sought
ty validate the sale, It therefore only remaios
to ivquire whether the uact of Januury, 1564,
independently of the sale or aoy wention there-
of io said act, created this company a body
corporate, with the rights and powers which
are pow claimed forit. And here | will remarke
tbat I am not igooraut that a corporation way
be oreated by implicativn. Judge Dillon, in
his valuable treatise oo Municipal Corporations,
at sectivn 22, uses the fullowing language : “'If
puwers aod privileges are conlerred vn a body
of men or upow the residests or iohubitants of
a town or district, and if these caunot be ex-
ercised or esjoyed, and it the purposes iotended
cavnot be carried iut) effect without acting fn a
curpurate capucity, u corporation is to that ex-
tent ereated by implication. The question turos
upoo the intent of the Legislature, and thisoun
be showa constructively as well as cxpressly.”’

This authority is of value not only as show-
iog kit corporations may be created by iwpli-
cation, but that the whule question is ooe of
legislative st :ut. 1 this be so can it for one
woment be supposed that the Legislature
whbich bad, io 1863, passed an act which, i
valid, (and the Li:gislature of course presumed
it to be valid), hud already recogoized and rat-
ifi:d the sale, the effvet of which was t) elothe
this company with all the corporate powers be-
fore enjoyed by the Alexaodria and Washing-
too railroad, would turu round and erect that
iet) a corporation which it had thus solemnly,
withio lees thao a year, declared was even then
a corporation ? But to say that the act of 1864
created a corporation oot only stulrifies the
Legisluture in making it create 10 1864 that
which the act of 1363 declares theu existed,
but the sct of 1864 declares the same thing.
Io the very first section of the uct it is declared
tbat the Washiogton, Alcxundria aod George
towo Railroad Company, a 2orporatioo lawlully
suceeediog, by purchase uvuder a deed of
trust, to all the fravchises, rights and privi
leges heretofore graoted to the Alexandria aud
Washiogtoo railroad, may iocrease its capital
stock, &e.  Nuw, if' this recital be true, and it
is to be presuwmed that the Legislatare believed
it to be true, theo this corporation had been in
existence ever since the sale took place. Aga
matter of course then the Lagislature, by the
act of 1864, did not inteod to ereate a corpora-
tion.

Agaig, tbere is an utter absence in this act
of all the phraseology usual oo such oceasions,
There is no authority given the company to
“have a seal,” *‘to sue or be sued,” or to have
perpetual succession, No officers are provided
for; no president; no board of directars; no cor-
porators oawed; no objsct stuted; no powers
cooferred except those already referred to of
borrowiog mouey aond ivcreasing the capital
stock. Not that I am to be uoderstoud as say-
ing that these provisions are to be found in all
churters—muany, if pot most of them, may be
absent aud still a corporation way be created—
but I am looking iato the inteotion of the Leg-
islature to ascertain whether it intended to
create a corporation by the act ot 1864, and
oo that question of intection I deem these
most uousual omissions of value. Upon the
theory that the Logislature iotended, by the
aot of 1864, to create a corporation, these
omissions are ulterly inexplicable; upon the
theory that it was ouly conterring additional
privileges upon an already existing organized
corporation, the omissions are altogether right
and proper,

Acaio, by th2 4th section of the acta re-
striction which had besu impused by the Leg-
islature .of 1854 wupuo the Alexandria and
Washiogtoa railroad is repealed, aod this com-
paoy, thus (10 use the language of the first
section) lawfully succeeding to its rights, is em-
powered to permit the road to passinto the
exciusive control of a corporation without the
limits of the Commonwealth, which the Alex-
aodria and Washiogton Railroad Company
had been forbidden to do, thus showing from
the first section to the last that the Legislature
bad no thought by that act of creatiog a cor-
poration, but wis merely conferring some com-
paratively trifliog privileges upoo a company
which it verily believed already existed by
virtue of the sale and the act ot 1863. In this
opivion the Court of Appeals says it was mis-
taken, and that the Court of Appeals was right

this suit proves, tor if the Washiogton, Alex-
andria and Georgetown Railroad Company had

succeeded luwlully to the fraochises of ihe
plaiotiff, as_the Legislature declared it did do, |

the plaiutiff o e iostanti, would have ceased to
cxist cxcept for certain specified purposes.
But it is said that the act of 1864 is a Legisla-

tive recogaition of corporate existooce, and |

that this rccounition ereates a corporation by
implication. I think I have shown that the
Legislature did not intend by that act to create
a corporation, aod ‘'the question turns upon
the intent of the Legislature,” says Judge
Dillon, but whetber this be so or not in the
quotation above made from Judge Dillon’s
work the author sets out the circumstances
under which a corporation is keld to be creat-
ed by implication. Where powers and privil-
eges are confered upon a body of men which
cannot be exercised or enjoyed without corpo-
rate capacity a corporation isto this extent
created by iwplication. There are certain
powers aod privileges conferred by that aet,
but I do not know that corporate capacily was
necessary to their enjoyment. The company

15 authorized 1o increase its capital stock.
What stock? Why the stock to which it had
suceended us the lawful owuers,by purchase,in
the opivion of the Legislature of the Alexun-
dria_and Wachiogton Railroad. It was au-
thorized to sell its bonds and borrow mooey
upoa its promissory votes. What preperty in
the opinion of the Legislature was to be pledgcd
for the redemption of those bunds and notes?
Wy the property of the Alexandria & Wash-
iogtou Rarlroad. It was aut“oriz~d to permit
the railroad, that is the Washi.gton and Alex-
andriz  Railroad, (o pass ioto tbe bands ot a
foreign eorporation.  And yet we know to-day
that as watter of legul right ® vever had any
coatrol over stock or property of that road, for
the Court of Appeals,Ly their decision,did not
render their title iusalid; it merely declared
that which was always the fact, namely, that
it bad oo title whatever to the property it had
seized.  The only thing, therefore, which the
Legisiature authorized this company to do,
which it was legally possible for it to do, was
to borrow muooey auod sell its boods. 1f corpo-
rate vXisteuce be pecessary for the enjoyment
of such privileges then to that extent the
Wasiilngtoo, Alexandria and Georgetown Rail-
road Company was by implication a corpora-
tioo. But does all this imply a graot of power
to build a railroad anywhere, or for any dis-
tanee, long or short ? 1 think not. Charters
ure to be strictly eonstrued. but po strictoess
of covstruetion ueed be invoked to cxclude all
avthority to this railroad company so called to
build a ruilro ud,

Theooly sewblase: of surhor'ty it ever had was
such as it derived from the city of Alexaodria
to build a road from Princess to King. But
there was no power in the city to grant such
authority. The code says that a railroad esm-
pauvy shall not occupy the sirects of a own
withont its consent first obtained, cven where
it bas a legislative ¢oarter to build a road. The
legislative charter is essential ia all cases, aud
the conscot of the town is of no avail without
the legislative charter. It muy be supposed.
however, th.tihis was a corporation de facio,
an4 that the sets of recogniiiin, on the part of
the city, estops it now from deoyiog its gorpor-
ate capacity. Ou this point I shall content my-
gelf with the situtivn of a sisgle authority, the
case uf the Methodist Kpiscopal Church vs,
Pickeet 19, New York 4382, io which it is de-
cid-d thar, “‘to estublish a corporation de facto
uguinst one who has reeognized the corporate
character by contracting with it, it is sufficient
to show the cxistence of'a law suthoriziog its
forwation. Proceedings, taken for thut pur-
pose, in professed cowpliance with the law and
acts of subsequent us r.”” Q1 all theselrequisites,
the most important is the law authoriziog iis
formation, and such a law has vot been shown
io this case, For these reasons I am of opin-
ion that the . Washiogton, Alexandria and
Georgetowo Ruilread Company was not a cor-
poration capable of receiving and trapsmitting
the rights which the plaintiff vow secks o en-
foree; that the plaintiff has not made a case,
which eotitles it Lo a perpetuation of the in-
Juoction herctofore awarded; and tha! thesame
be dissolved; and as this cause was submitted
for a fival determivation of all watters arisiog
therein that the bill and cross biil be dismissed,
with costs to the defendant, the City Couneil
of Alexaudria. L

THE MONTPELIER FEWALE HU.
FANE ASSOUIATION.

REPORT OF PRESIDENT BARBOUR.

The President and Board ol Muvagers of the
Montpelier Female Huwane Association, i
accordavee with the request of the Comwmittee
ot Ficket-holders ia the late proposed drawing,
have tuvestiguted tie affairs ol the ‘Alexandiia
office with a view to ascertain which, if’ any,
“of those officers of the Association t) whom
were entrusted the details ol the mavagement
of the Alexindria office have nut excroised shat
watchlul care over their ageuts that we think
they should have dooe" or by their negligence
permitted frauds t be comm t ed.

Befure muking any statement of the result of
this iovestigation or making auy comments on
that sutject, the Board take occusion to stare
their own position 1o refercoce to the transac-
tions of the Association, and their covnection
with the managemert of the drawiog aud con-
cert on the 30th of September:

The Moatelier Fewale Humane Association
was ochartered by the Logislature of Virgioia
by av Act passed April 15th, 1874 Lo aceord-
unee with the provisivos of the Code of Vir-
ginia a chart 'r was also granted by the Circuit
Ceur: of Ocaoge counoty. The est iblishment
and maiotenauce ot a hou e at Moatpelier for
destitute Virginia Indies was declared io the
charter to be the object of the eorporation,

To that end the corpuration was authorized
to purchase and improve the Montpelier estate
and, to obtaio the meavs required for that pur-
pose, its powers aod privileges were granted.

The parties pamed in the charters organized
May 5th, 1874, aod elected a Viee President,
Treasucer and Seeretary. They then tendered
the Presidency of the Association to the pres-
eot incumbent. Approviog the gencral pur-
pose of the Association, and regardiog the con-
cert and drawiog as 8 mere temporary ageacy
to colleot the mcaos necessary for the large and
voble enterprise proposed, he accepted the po-
sition offered bhim by the Mavagers. If a mere
lott:ry had beeo the ultimat2 objact of the As-
sociation, he presumed that the respectible
and wourthy geotlemen who coostitut.d the
Board of Managers would pot have embarked
tu the esterprise. For the general purposes
of the Association he regarded the Board to be
weli seieoted. For a wmere loitory business
watter he neither had inclination oor capacity.
The Board of Mapagers concurriog in the view
that oeither he oor they could be expected to
give much personal attention to the business
of the Alexaudria office in connection with the
concert and drawing, he accepted the Presi-
deocy, oo coodition that full power over that
part of the busivess sbould be given to the
Vice Presideat, Judge William G. Wiiliams,
asided by the Secretary, Mr. E. P. Aistrop.
I'hat part of the business required o Presi-
deot and Board ot Managers, but ooly an hon
est, iotelligent and energetic business manage-
went. The Vice President, Judge William
G. Williams, of Oraoge, by a life time of up-
right cooduet, had established & character
which all were ready to accept as a full
guaraoty agaiost any wilful. wroog. Nor
do they now mean to express any disap-
poiotment in this regard. Sufficient pow-
er and control were given to Judge Williams,
and the Board adjoursed.

No meeting was ever held from that adjoura-
meat io July, 1874, uatil the day before the
drawiog, on the 30th of September, 1875.
The Vice-President, aided by the Secretary,
conducted the business of the Alexandria offic»,
It required no action by the President, or Board
of Maoagers. We bave no doubt the Vice-
President and Secretary did sll io in their
power, with industry and fidelity, and accom-
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p ished all that could have been accomplis. d
if the Board of Mauagers had been 1p enniy.
ous daily session down to July, 1875 A, Lha(
date the t)tal amount whieh had been realized
on sales of tickits from the begiuning, w.g
$25.000, and the larger pait of (uag LGULt
had beewn consumed by expeoses.

The clerical foree, (composed chicly of la.
dies,) required a large weekly cash paymery,
The cost of advertising, postage, reats, &,
was in the aggregate lurge.

Had the Alexandria office been closed iq
July, 1873, the errors and troubles that oceur-
red afterwards wight have been avoided, agg
the President avd Managers relieved of the
paioful labor that has been imposed on then
since September 30:h. But those who ha|
theo invested in tickets, would have been in uy
better condition than they now are. Judge
Williams aod Mr. Aistrop oeither abag.
doved the coterprise, wor culled the
Board together.  They pursued a bold-
er aod more bopeful course. They sought
the aid of experts in the lottery busi-
ness io New York, Webelieve they used their
best judgmeunt and energy io that effupr, They
interested parties recommended to them as
having successful experience in this busipess,
They employed, as geperal agent, Mr. F. Mer.
calte, of New York city. After these arrauge.
wents were perfected, iu the early part of July,
Messrs. Williaws aod Aistrop seem to have oy.
pect2d, with much confideoce, that a suseess.
ful drawiog could be made by October 1y,
1875. Io this they were encouraged by the
prospect of large sales from the New Yurk of.
fice and its agencies. An assuranee thar there
would be a drawiog on the 30th of Sept mber
was advertised. The largely-increased sujos
from the Alexandria office and its agencics wore
caloulated to encourage the hopes of these of-
ficers, us to the sales expected from the New
York office.  From the commencement of the
organizition io the suwmer of 1874, down 1y
Juiy 1st, 1575, there seews to have been 1o
alized Irow sales through the Alexandria offies
aod Uts iwmediste agencies about $25,000),
Frow July Ist t» Sepiember 30th, 1875, so
wuch did those sales werense thar, at tie last
date, the aggregut: had reached rie sum ot
$50.730 37 100, Lo hat brief period the ag-
gregut - was (wiee as large as ot had heew io all
the precediog twe. I Mossrs. Willams and
Aistrop had beeu uware of the true condition of
the sales in the New Yk offiee, aod t:ageo-
cics, their aotion v peranttioy the drawiog oo
the 30'h of September would be ivexplicable,

For the firs t:we the Association was begio-
oing to aitract large stiection, and the sales
frow (heir own office, and its iwmediate agents,
were realiziog their hopes,

A cootiunaoce of this condition of the busi-
pess would briog t+ their otiee more monoy
thao ¢ uld be realizad by aoy fraud, however
successful, The drawing of the 30th Sep-
tember arrested the progressof the Associat on
when assured of suceess,

There had been sent to t'e New York of-
fice 48.365 tickets for sale. The ageut there
bad been ivstrueted to purehase the tubes or
quills to be used ot the drawing, and to have
prictad oo slips tie numbers of all the ticker:
—itom 1 to 100000, Those oumbers corres-
punding to the numbers of the tickets for sale
at the New York «ffice were 10 be rotiived
tlee aod remitted as sales were made. The
rewainder were sent to Alexandria,  Ourt of
these last had t1 be selected the elips contain:
ing oumbers corresponding te the vumbers of
the tiekets sold from the Alexandria office and
ity direct ageocies. This of course 1 quired
time and labor,

Packages contaiving slips with pumbers cor-
responding with the nuwbers of the tickets for
sale at the New York office were received at
the Alexundria office.

These packages are statd to have beeun
marked “'ready to be gquilied.”  Those having
charge of the Alexandria office affirm that they
supposed these were sent from the Now Ymk
office aod that they represented tickets setually
sold from that office. The available foree n
the office at Alexandria was ewployed in quiil-
10g these numbers for the wheel uniil Monday
before the drawiog. Then a similar work was
commenced on the numbers sold from the
Alczaodria office. Newrly all this work on
both the classes of thuse papers was perform d
by the ladies in the Alexandria offire, and ne
cessarily required wuch t'me and atiention.
As fast as t1is work progressed the quills or
tubes were placcd i bags aod sealed up. In
this way the numbers of those tickets sold at
the Alesiindria office, and of those supposed t)
have been sold through the New York office,
were placed in separate bags. There were
about twenty of those sealed bags—the oum-
bers sold Irom the Alexandria office filling two
or three of thew. 1o the hurry of the prepa-
ration for the drawiog on Thursday worviog a
ovumber of hapds had to be ewployed in the
travsportatico of these tubes or quil s from the
office to Sarepta Hall, where they were placed
in the wheel. 1o the course of this work a
portion of these tubes or quills were st ilen and
were oever placed io the wheel, Neither the
committze of ticketholders nor the managers
have bern able t: ascertain by whow this was
done. To cxpress avy suspicions they may en-
tertain would do vo good and might be unjust.

Mr. Metealfe, the Now York agect, at the
call of the committee of tickethulders and the
wapagers, appeared prowptly before them and
denied that the boxes marked “ready to be
quilled,”" received from New York, were sent
trom his office aud by his authority. By whom
they were sent, snd with what motive, admits
different eonjecturcs. It may have been done
by parties se:king to icjure this Associa-
tion. Tt may have beco done by parties coo-
neeted wich the Associativn who expected
to profit by the fraul. By whomsoever douve, it
vught to have beeu detecied and prevented if
those who were managios the Alex indria office
had exercised a wore vigilaot guard and more
suspicious care over the affairs of that office.
In a matter so important they shouid have as-
certained fiets and not relied on presumptions.

Judge Williams and Mr. Aistrop at the elose
of tbe investigation promptly tendered their
resignations. They awat:d the close of the
investigation to rnable any proof of their com-
plicity in the fraud to be brought forward.
Being relieved of such a charge they vae ted
their offic2s to ecnabl: the managers to orgunize
the Association io accordance with the wishes
of the pew stockholders. We take pleasure 1o
statiog that they so preserved the papers in
their office as complet :ly to expose the fraud
aod tully justify the Board in declariog, as
they did deciure the whole drawiog void. The
destruction of two or three of those papers
would bave rendered all this difficuit if put
impossible.

The Board of Managers under this pew or-
anization will have importaot business settle-
weats to adjust with the New York aeeots.
They trust thit the result of those settlements
will confirm the favorable opicion which the
Ticket-holders Committee zeem to entertaio of
Mr. Metealfe. They have vo reason to appre-
beod that it will not. But uotil thea it is ob-
viously improper for them either to com mend
or criticise those who are conoected with that
office.

The drawiog commenced about 11 o’clock on
Thursday, September 30th, It cootivued uv-
til pearly 7 o’clock p. w. ou Friday. Tne Presi-
dent retired from tie hall before wmiduight _“f
the 30th. Everyooe then seemed tu be satis-
fied with the fairoess ot the procecdiog, and oo
iotimation was made that any fraud was at-
tewpted. If such an intimation had been mads
to the President, or any member of the Board,
the drawing would have beeo stopped, and ex-
aminztioo made. As 5000 as the President wus
informed that a ticketholder from New Jersey
bad exoited the residect t.'ckethol_ders to pres
veot the removal of the wheel from Sarepta
Hall to the office of the Association he lett the
botel and went to the hall acd iovited the ac-
tive aid of the ticketholders in the work of as-

certainiog any fraud. [He reques ed them (9




